crImmigration:  The Intersection of Criminal Law and Immigration Law
Professor García Hernández
Spring 2012
Course Meetings: 

Tuesdays, 6:00-9:00 p.m.

Room A207

Office Hours:

Mondays, 4:00 p.m.-5:30 p.m.

Tuesdays, 4:00 p.m.-5:30 p.m.
I am available at other times by appointment if you are unable to meet with me during my regular office hours. To schedule an appointment email me with a few times that you are available. 
Professor’s Contact Information:

cgarcia2@law.capital.edu

(614) 236-6273

Office 535
Course Description and Objectives:

This seminar addresses the historical and contemporary relationship between criminal and immigration law.  In particular, the course will explore how individuals perceived to have violated a criminal offense are treated in the immigration law system, how individuals thought not to be citizens of the United States are uniquely affected by criminal procedure norms and substantive criminal law, and how states and the federal government have sought to police criminal activity by noncitizens.  In the process, course participants will learn to analyze statutes and regulations concerning immigration, as well as procedural and substantive constitutional requirements concerning criminal procedures as they affect noncitizens.  Participants will also consider the motivations that resulted in various policies related to immigration and immigrants, and identify the implications of these policies.

Required Texts:

1) Immigration and Nationality Act (hard copy or electronic)

2) Title 8 of the Code of Federal Regulations (hard copy or electronic)

3) Michael Welch, Detained: Immigration Laws and the Expanding INS Jail Complex (Temple University Press 2002)

Other materials will be distributed in hard copy or electronically.

Class Participation: 
Learning is a collective enterprise. In a small section course such as this discussion is central to every participant's enhanced understanding of the material. As such, everyone is expected to be ready and willing to discuss each day's topics. Indeed, my presumption is that everyone will come ready to share their thoughts by, preferably, volunteering or in response to my questions. That said, I will honor special requests not to actively participate in class discussion on a particular day if you have not been able to prepare for class as long as it does not become habitual. To receive this type of amnesty you must let me know before class starts either by email or in person. 

TWEN:

This course relies on TWEN, a web-based platform hosted by Westlaw. I will post class materials, including this syllabus, on TWEN. There is also a class discussion page where you can post questions and where others can respond. You are responsible for familiarizing yourself with the information posted and discussed on TWEN prior to the examinations.

Grading:

Your grade for this course will be comprised of your performance on three writing assignments of 8-10 pages each and an in-class presentation about your policy paper on the last day of class.  Each writing assignment is worth thirty percent of your total grade. 

Deadlines and general information about the writing assignments are listed below, but details will be announced later.

1) Legal memorandum: Write a legal memorandum arguing whether a particular criminal offense is a crime of violence. Due February 7.

2) Judicial opinion: Write a judicial “opinion” addressing the proper application of Padilla v. Kentucky. Due March 13.

3) Policy paper: Write a policy paper arguing for or against an issue related to the enforcement of crImmigration law. Due April 13.  You must present your policy position on the last day of class. You must also read your classmates’ policy papers prior to this class meeting and ask informed questions or make informed comments.  The length of presentations will depend on the class size, but no student will be expected to present for more than ten minutes plus ten minutes for questions and comments.

Alternatively, any student interested in engaging in a sustained research project on a topic related to the course in lieu of the three writing assignments listed above may propose the topic to me. Approved alternative projects will require a presentation as described above.

Your participation in class, including the quality of your presentation and feedback to your classmates on their presentation, will determine the final ten percent of your course grade.

Course Topics:

Week 1: Introduction to crImmigration
Unit I: “Criminals” in the immigration system 
Week 2: Crime-based grounds of removal

Week 3: Relief from crime-based removal

Week 4: Mandatory detention

Week 5: Administrative and Judicial Review 
Unit II: “Immigrants” in the criminal justice system
Weeks 6 and 7: Sixth Amendment Right to Counsel

Week 8: Federal immigration crimes

Unit III: Enforcing crImmigration
Week 9: State involvement in immigration law
Week 10: Militarization of the border 
Week 11: Arizona

Week 12: Immigration imprisonment

Week 13: Does removal of “criminal aliens” prevent crime?

Week 14: Student presentations on policy papers

Reading Assignments and Resource List
The following list includes material that you are expected to read and discuss in class as well as additional material that might serve as a resource as you prepare the writing assignments and presentations required for part of the course. You are required to read only the material preceded by an asterisk.

Reading assignments are likely to change.  Any changes to these reading assignments will be announced in class or by email.

Week 1: Introduction to crImmigration
· Overview

· *Yolanda Vazquez, Advising Noncitizen Defendants on the Immigration Consequences of Criminal Convictions, 20 Berkeley La Raza Law Journal 31, 31-48 (2010)
· *Marc R. Rosenblum & William A. Kandel, Congressional Research Service, Interior Immigration Enforcement: Programs Targeting Criminal Aliens (Oct. 21, 2011)
· Juliet Stumpf, Fitting Punishment, 66 Washington and Lee Law Review 1683, 1706-1728 (2009)

· Why is immigration law considered separately from criminal law and why does it matter?

· *Racial profiling: Kevin R. Johnson, The “Huddled Masses” Myth (2004): The War on “Illegal Aliens,” aka Mexican Immigrants (pp. 27-39)

· Exclusionary rule in removal proceedings

· INS v. Lopez-Mendoza, 468 U.S. 1032 (1984)
· *Puc-Ruiz v. Holder, 629 F.3d 771, 775-80 (8th Cir. 2010) (read Fourth Amendment claim only)

· Irene Scharf, The Exclusionary Rule in Immigration Proceedings, 12 San Diego International Law Journal 53 (2010)

· Right to counsel

· *INA § 292

· Matt Adams, Advancing the “Right” to Counsel in Removal Proceedings, 9 Seattle Journal for Social Justice 169 (2010)

· Donald Kerwin, Charitable Legal Programs for Immigrants: What They Do, Why Matter and How They Can be Expanded, 04-06 Immigration Briefings 1 (June 2004)

· *Donald Kerwin, Migration Policy Institute, Revisiting the Need for Appointed Counsel 1-9 (April 2005)
Unit I: “Criminals” in the immigration system 
Week 2: Crime-based grounds of removal

· *INA § 212(a)(2)

· *INA § 237(a)(2)
· *INA § 101(a)(43)
· Aggravated felony: Crimes of violence
· Treatise

· Rosemary Cakmis, Construing “Crimes of Violence” After Johnson v. United States, 15 Bender’s Immigration Bulletin 795 (June 1, 2010)

· Cases

· *Leocal v. Ashcroft, 543 U.S. 1 (2004)

· *Nguyen v. Holder, 571 F.3d 524, 525-31 (6th Cir. 2009) (majority opinion)

· *Matter of Martinez, 25 I&N Dec. 571 (BIA 2011)
· Articles

· Rebecca Sharpless, Toward a True Elements Test, 62 University of Miami Law Review 979 (2008)

· CIMT

· Treatise

· National Lawyers Guild, Immigration Law and Crimes § 6:2 (Moral Turpitude—Defined)

· Cases/briefs

· Matter of Silva-Treviño, 24 I&N Dec. 687 (A.G. 2008)

· Ocegueda Nuñez v. Holder, 594 F.3d 1124, 1127-39 (9th Cir. 2010) (majority opinion)

· *Efagene v. Holder, 642 F.3d 918, 921-26 (10th Cir. 2011) (CIMT discussion in majority opinion)
· *Matter of ---, 1-6 (IJ Powell, July 25, 2011)
· *Respondent’s Brief in Support of Motion to Reconsider Finding of Removability, Matter of --- (IJ May 2, 2011)
· Immigration Court Practice Manual, Sample Cover Page, appx. F (http://www.justice.gov/eoir/vll/OCIJPracManual/appendix.html)
· Articles

· Mary Holper, Deportation for a Sin: Why Moral Turpitude is Void for Vagueness (Roger Williams University Legal Studies Paper No. 115, SSRN, October 1, 2011)

Week 3: Relief from crime-based removal

· Obama Administration’s Priorities

· *John Morton, Director, Immigration and Customs Enforcement, Memorandum, Exercising Prosecutorial Discretion Consistent with the Civil Immigration Enforcement Priorities of the Agency for the Apprehension, Detention, and Removal of Aliens (June 17, 2011)
· AILA/AIC, Holding DHS Accountable on Prosecutorial Discretion (Nov. 2011)
· Cancellation of Removal

· *INA § 240A
· *8 C.F.R. § 1240.8(d)

· *Salem v. Holder, 647 F.3d 111, 113-17 (4th Cir. 2011)

· *Petition for Writ of Certiorari, Salem v. Holder, No. 11-206, slip op. 3-25 (U.S. Aug. 17, 2011)

· *Matter of Mendoza, Respondent’s E-42A Application for Cancellation of Removal for Certain Permanent Residents and First Submission of Documents
· Waivers

· INA § 212(h)

· Matter of ---, 6-10 (IJ Powell, July 25, 2011)
· Adjustment of Status

· INA § 245(a)

· INA § 245(i)
· § 212(c) relief

· Judulang v. Holder, 132 S. Ct. 476 (U.S. 2011)

· Judulang v. Holder Oral Argument, 2011 WL 4836170 (U.S. October 12, 2011) (audio available at: http://www.oyez.org/cases/2010-2019/2011/2011_10_694#argument)

· Brief for the Petitioner, Judulang v. Holder, 2011 WL 2678268, 1-55 (U.S. July 5, 2011)

· Brief for the Respondent, Judulang v. Holder, 2011 WL 3821400, 1-54 (U.S. August 26, 2011)
Week 4: Mandatory detention

· *INA § 236(c)
· *David Manuel Hernández, “Undue Process,” in Constructing Borders/Crossing Boundaries 59-86 (Caroline B. Brettell ed. 2007)
· Indefinite detention cases
· Pre-entry of order of removal

· Demore v. Kim, 538 U.S. 510 (2003)

· Matter of Garcia Arreola, 25 I&N Dec. 267 (BIA 2010)

· Diop v. ICE, 2011 WL 3849739, 229-35 (3d Cir. 2011) (read Parts III and IV)
· Post-entry of order of removal

· Zadvydas v. Davis, 533 U.S. 678 (2001)

Week 5: Administrative and Judicial Review (Memo Due)
· *INA § 242(a)(2)(B)-(D)

· *8 C.F.R. § 1003.1

· *BIA Practice Manual §§ 4.1-4.2 (types of appeals and process)

· *BIA Practice Manual § 4.15 (summary affirmance)
· *Kevin Johnson et al., Understanding Immigration Law (2009) (pp. 208-224)

· Evelyn H. Cruz, Double the Injustice, Twice the Harm, 16 Stanford Law and Policy Review 481 (2005)
· Courts of appeals on Silva-Treviño

· *Sanchez Fajardo v. U.S. Atty. Gen., 2011 WL 4808171 (11th Cir. 2011)

· *Efagene v. Holder, 642 F.3d 918, 919-21 (10th Cir. 2011)

Unit II: “Immigrants” in the criminal justice system
Weeks 6 and 7: Sixth Amendment Right to Counsel

· *U.S. Const. amend. xi
· *Padilla v. Kentucky, 130 S.Ct. 1473 (2010)
· Retroactivity 
· *United States v. Orocio, 645 F.3d 630 (3d Cir. 2011)
· *United States v. Hong, 2011 WL 3805763 (10th Cir. 2011)
· *Denisyuk v. State, 2011 WL 5042332 (Md. 2011)
· Chaidez v. United States, 2011 WL 3705173 (7th Cir. 2011)
· What advice is required?
· *Lopez-Penaloza v. State, 2011 WL 3925430 (Iowa Ct. App. 2011)
· *Ex Parte González (Tex. Dist. Ct. Aug. 9, 2010)
Week 8: Federal immigration crimes

· Incidence of immigrants committing crime
· Kristin F. Butcher and Anne Morrison Piehl, Public Policy Institute of California, Crime, Corrections, and California (February 2008)
· *Laura J. Hickman and Marika J. Suttorp, Are Deportable Aliens a Unique Threat to Public Safety?, 7 Criminology and Public Policy 59, 59-62, 70-79 (2008)
· Expansion of immigration-related federal crimes
· *INA § 275
· *INA § 276
· *Jennifer M. Chacón, Managing Migration Through Crime, 109 Columbia Law Review Sidebar 135 (2009)
· *Donald Kerwin and Kristen McCabe, Migration Policy Institute, Arrested on Entry: Operation Streamline and the Prosecution of Immigration Crimes (April 29, 2010)
· TRAC data
· *TBD
Unit III: Enforcing crImmigration
Week 9: State involvement in immigration law
· *Gerald Neuman, The Lost Century of American Immigration Law (1776-1876), 93 Colum. L. Rev. 1833, 1833-84 (1993)
· Sanctuary Cities

· Pratheepan Gulasekaram and Rose Cuison Villazor, Sanctuary Policies & Immigration Federalism, 55 Wayne Law Review 1683 (2009)
· 287(g) program

· *Randy Capps et al., Delegation and Divergence: A Study of 287(g) State and Local Immigration Enforcement 1-51 (January 2011)
· *Mathew Coleman, The Local Migration State, 33 Law and Policy xxxx (forthcoming 2011)
· Secure Communities

· *Aarti Kohli, Peter L. Markowitz, and Lisa Chavez, Secure Communities by the Numbers (October 2011)

· Criminal Alien Program
· Andrea Guttin, Immigration Policy Center, The Criminal Alien Program: Immigration Enforcement in Travis County, Texas (February 2010)

Week 10: Militarization of the border (Opinion Due)
· *Joseph Nevins, Operation Gatekeeper and Beyond (2010) (appendix F) 
· *Denise Gilman, Seeking Breaches in the Wall, 46 Texas International Law Journal 257, 257-73 (2011)

· *Margo Támez, Open Letter to Cameron County Commission, 2 The Crit 110 (2009)

· *Dane Schiller, Marine’s Shooting of Youth Still Haunts Border, San Antonio Express-News (May 20, 2006), at 1A
· *Trip Gabriel and Edward Wyatt, At Rallies, 2 Candidates Deliver Blistering Attacks on Illegal Immigration, New York Times, Oct. 16, 2011, at A21.

Week 11: Arizona

· *United States v. Arizona, 703 F. Supp. 2d 980 (D. Az. 2010)

· *United States v. Arizona, 641 F.3d 339 (9th Cir. 2011)

· *Petition for Writ of Certiorari, Arizona v. United States, 2011 WL 3562633, 1-41 (U.S. 2011)

· Kristina M. Campbell, The Road to S.B. 1070, 14 Harvard Latino Law Review 1 (2011)

· Ingrid V. Eagly, Local Immigration Prosecution: A Study of Arizona Before SB 1070, 58 UCLA Law Review 1749 (2011)
· *Jeremy Harding, The Deaths Map, London Review of Books (October 2011)

· Gabriel J. Chin and Marc L. Miller, The Unconstitutionality of State Regulation of Immigration through Criminal Law (SSRN March 2011)

· Manu Chao, Clandestino in Arizona, http://youtu.be/Gbd7JvN2blw
Week 12: Immigration imprisonment

· Private prisons

· *Mark Dow, American Gulag (2004): “The World’s First Private Prison” (pp. 89-109)
· Tom Barry, A Death in Texas, Boston Review (November/December 2009)

· *Graeme Wood, A Boom Behind Bars, Bloomberg Businessweek, March 17, 2011
· Growth of immigration imprisonment

· *Michael Welch, Detained (2002): “The INS Detention Industry” (pp. 149-170)
· *Map: Immigration detention facilities, 1981-2011 (http://investigativereportingworkshop.org/investigations/immigration-detention/htmlmulti/immigration-detention-map/)
· Alternatives to detention

· *Dora Schriro, Dept. of Homeland Security, Immigration Detention Overview and Recommendations 1-29 (Oct. 2009)

· Detention Watch Network and Stanford Law School’s Immigrants’ Rights Clinic, Policy Brief: Community-Based Alternatives to Immigration Detention (Aug. 2010)

· Access to justice

· *Michael Welch, Detained (2002): “Warehousing Illegal Immigrants” (pp. 103-127)

· Malik Ndaula with Debbie Satyal, “Rafiu’s Story,” in Keeping Out the Other (Brotherton and Kretsedemas eds. 2008) (pp. 241-257)

Week 13: Does removal of “criminal aliens” prevent crime? (Policy Paper Due)
· Who is being removed and what happens to them after removal?

· *Charles R. Venator Santiago, Deporting Dominicans, 14 Harvard Latino Law Review 359 (2011)
· M. Kathleen Dingeman and Rubén G. Rumbaut, The Immigration-Crime Nexus and Post-Deportation Experiences: En/countering Stereotypes in Southern California and El Salvador, 31 University of La Verne Law Review 363 (2010)

· Clifford E. Griffin, Deportation and Reintegration in the Caribbean and Latin America: Addressing the Development-Security Paradox, in Immigration, Crime, and Justice 279-296 (William F. McDonald ed. 2009)

· *Amy Bracken, No Mercy: Haitian Criminal Deportees, NACLA 6-10 (September/October 2009)

· Jacob Kushner, U.S. Deportees to Haiti, Jailed Without Cause, Face Severe Health Risks, California Watch (Nov. 12, 2011)

· *Associated Press, Mexico: Deportations from U.S. Fuel Violence (October 20, 2011)
· Rhetoric of criminality

· *Michael Welch, Detained (2002): “Moral Panic Over Immigrants” (pp. 9-34)
· Joseph Nevins, Operation Gatekeeper and Beyond (2010) (pp. 175-188) 

· Keith Cunningham-Parmeter, Alien Language, 79 Fordham Law Review 1545 (2011)
Week 14: Student presentations on policy papers

· You must read the policy papers submitted by your classmates prior to coming to class and be prepared to ask questions of your classmates.
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